Law Quadrangle (formerly Law Quad Notes)
Volume 44

Number 1

Article 4

Spring 2001

Briefs
University of Michigan Law School

Follow this and additional works at: https://repository.law.umich.edu/lqnotes

Recommended Citation
University of Michigan Law School, Briefs, 44 Law Quadrangle (formerly Law Quad Notes) - (2001).
Available at: https://repository.law.umich.edu/lqnotes/vol44/iss1/4

This Brief is brought to you for free and open access by University of Michigan Law School Scholarship Repository.
It has been accepted for inclusion in Law Quadrangle (formerly Law Quad Notes) by an authorized editor of
University of Michigan Law School Scholarship Repository. For more information, please contact
mlaw.repository@umich.edu.

BRIEFS

3 Miranda in light of

Miranda in light of Dickerson
"Miranda," Chief Justice William Rehnquist
said last summer in Dickerson v. U.S., the U.S.
Supreme Court decision upholding the famous
warning to suspects, "has become embedded in
routine police practice to the point where the
warnings have become part of our national
culture."
The warnings - which require interrogators
to tell the person they have in custody that he
can remain silent, have an attorney, or stop
responding to questions at any time - are a
constitutional protection that Congress cannot
overrule, wrote Rehnquist, a onetime critic of
Miranda . They are not mere "prophylactic"
safeguards, the Chief Justice said.
Wrote American Lawyer Media~ Tony Mauro of
the decision - "It was a historic moment: The
1966 Miranda decision, written by Chief Justice
Earl Warren, is the totem of the Warren Courts
liberal jurisprudence - a body of law Rehnquist
has done battle with his entire judicial career."
As always, however, questions arose like
echoes as time passed. And many of those
questions were addressed at the Law School last
fall as scholars from around the country gathered
for the symposium "Miranda after Dickerson: The
Future of Confession Law. "
Unbowed, Miranda critic Paul G. Cassell of the
University of Utah Law School repeated his
charge that Miranda hampers law enforcement

Dickerson

and endangers society. Miranda is a "significant
impediment to police efforts" to solve and
prosecute crimes, said Cassell, who argued the
Dickerson case before the Supreme Court last
spring. The law enforcement profession has
reported "directly and unequivocally" that
Miranda damages its ability to enforce the law,
he argued.
Equally unbowed, Miranda defender Yale
Kamisar, Clarence Darrow Distinguished
University Professor of Law at the Law School,
repeated his charges that police interrogators
sometimes exceed reasonable limits and that a
rule like Miranda is needed to hold the line.
To the surprise of many, however, Cassell and
Kamisar found common ground in suggesting
that interrogations be videotaped for the
protection of suspect and interrogator alike.
'Tm willing to put videotaping on the table,"
Cassell said early in the conference. "Are you
willing to give me something in return?"
Yes, responded Kamisar. A videotaping or
audiotaping of the entire proceedings (how the
warnings were given, how the suspect
responded, and what happened thereafter) would
justify a shortening of the Miranda warnings.
Such a system would provide a suspect with
more protection than he receives under the
current Miranda regime. Kamisar expressed
confidence that such legislation would be upheld
Continued on page 4
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Yale Kamisa,; the Clarence Da11·ow Distinguished
University Professor of Law, outlines the legal context that
led to the Miranda decision in 1966 and its aftermath up
to the Dickerson case last yea,:
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Continued from page 3

by the Supreme Court.
Their exchange occurred during
discussion of "Alternatives to the Miranda
Warnings," one of six panel discussions at
the conference. Other panels discussed the
Supreme Court's power to issue prophylactic rules, Miranda's relevance or
irrelevance, pre-Dickerson exceptions to
Miranda, deterring police from deliberately
violating Miranda, and limits to deceptive
interrogation practices.
Throughout the discussions, participants
praised Kamisar'.s often-passionate role in
the continued attention to Miranda and
other constitutional issues. As Dean Jeffrey
S. Lehman, '81, said in his welcome to
participants, throughout his career Kamisar
has been a superb example of "professor,
scholar, advocate, and lawyer." Los Angelesbased ACLU General Counsel Mark
Rosenbaum, who frequently teaches at the
Law School, called Kamisar "the exemplar
of the professor, lawyer, and citizen."
Kamisar joined the Law School faculty in
1965, the year before the Warren Court
handed down the Miranda decision. The
proposed warning that came out of the
Miranda case 35 years ago was the result of
many years of judicial wrestling with the
interlocked issues of interrogation,
confession, and evidence, Kamisar said.
"Miranda was based on the idea that caseby-case determination is severely testing the
judiciary," he said.
But today there is widespread disregard
for this safeguard, argued Rosenbaum.
Last year, for example, at least one law
enforcement leader openly advocated
circumvention of Miranda, he said. "How is
it that 34 years after the Miranda decision
that the California Trainer of the Year says
officers can ignore Miranda and go outside
Miranda?" Rosenbaum asked.
"What do we make of this? One, left to
their own devices, police will do what they
choose to do and they will do it with
impunity. Two, they know they can do this
free from sanction. No one has ever heard
of an officer being disciplined for ignoring
Miranda. The genius of police going outside
Miranda is that they use Miranda as a
rubber hose."
Officers of the Michigan State Police
who were in the audience criticized
Rosenbaum'.s charge that there is "a culture
4
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of lawlessness" among the police. Responding
to the comments of Rosenbaum and other
panelists, the officers said they abide by
Miranda and do not deceive suspects into
confessing. The majority of confessions are
obtained without deception and use
"straightforward, straight up evidence
against the defendant," one officer said.
For the future, conference participants
agreed, little will change with Miranda.
Dickerson has made congressional alteration
of the warnings unlikely, although not
impossible. Some day, however, although
that day may not be in the near future, all
50 states will require that interrogations be
audio- or videotaped.
The lineup of symposium presenters
read like a Who's Who of experts in the field.
In addition to Cassell, Kamisar, and
Rosenbaum, presenters included:
■ Akhil Reed Amar, Southmayd
Professor of Law, Yale Law School;
■ Evan Caminker, Professor of Law,
University of Michigan Law School;
■ Susan R. Klein, Baker & Botts
Professor of Law, University of Texas
at Austin;
■ Richard Leo, Assistant Professor of
Criminology, Law and Society, and Assistant
Professor of Psychology and Social Behavior,
University of California-Irvine;
■ Laurie Magid, Special Assistant
District Attorney for Delaware County,
Pennsylvania, and Lecturer at Villanova Law
School;
■ Stephen Schulhofer, Julius Kreeger
Professor of Law and Criminology and
Director of the Center for Studies in
Criminal Justice, University of Chicago Law
School;
■ David A. Strauss, Harry N. Wyatt
Professor of Law, University of Chicago Law
School;
■ William). Stuntz, Professor of Law,
Harvard University;
■ George C. Thomas III, Professor of
Law, Rutgers School of Law;
■ Charles D. Weisselberg, Professor of
Law and Director of the Center for Clinical
Education, Boalt Hall School of Law,
University of California-Berkeley; and
■ Welsh White, Professor of Law,
Pittsburgh School of Law.
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David A. Strauss, of the University of Chicago
Law School, and Akhil Reed Ama,; of Yale Law
School, continue their discussion after serving as
panelists to evaluate "The Supreme Court's Power
to Issue Prophylactic Rules."

Law School admissions
lawsuit update

Miranda opponent Paul G. Cassell, of the University
of Utah, center, shares a light moment with Miranda
supporter Yale Kamisar, the Law School's Clarence
Darrow Distinguished University Professor of Law,
during the symposium "Miranda after Dickerson:
The Future of Confession Law," held at the Law
School in November. At left is Eve Brensike,
symposium coordinator for The Michigan Law
Review and the Criminal Law Society, which cosponsored the conference.

Panelists Stephen Schulhofer of the University of
Chicago Law School, and Paul G. Cassell, of the
University of Utah, listen to an audience member's
question after their discussion of "Alternatives to the
Miranda Warnings." Other panels addressed "The
Supreme Court's Power to Issue Prophylactic Rules,"
"Miranda's (Ir)Relevance," "The Fate of the
Pre-Dickerson Exceptions to Miranda," "Deterring
Police from Deliberately Violating Miranda," and
"Deceptive Police Interrogation Practices: How Far
Is Too Far?"

The trial of the lawsuit challenging Law
School admission policies began in Detroit in
mid-January and concluded in February
Judge Bernard Friedman of the U.S. District
Court issued his decision in March finding
that the educational benefits of diversity were
not a compelling interest and that the specifics
of the Law School's policy were not "narrowly
tailored" to that interest. He also found that
the intervenors' defense was essentially based
on remedying societal discrimination; which is
impermissible. He issued an order that the
Law School cease considering race in its
admissions process. On April 5, the Court of
Appeals issued a stay of the District Court
order while the appeal proceeds.
"We are delighted that the Sixth Circuit has
acted promptly to ensure that our admissions
process may continue without disruption,"
Dean Jeffrey S. Lehman, '81, said when he was
informed about the stay "Our admissions
policy was carefully crafted to comply with
the Supreme Court's requirements as set forth
in the Bakke case. As the Sixth Circuit noted,
Judge Friedman's opinion diverged from other
recent interpretations of Bakke. We are
confident that future decisions will continue
to reaffirm our right to use that policy to
enroll an outstanding, diverse student body at
the University of Michigan Law School. "
It is important to note that last December
Judge Patrick Duggan, also of the District
Court, granted summary judgment in the
University's favor in a similar lawsuit against
the University of Michigan undergraduate
program. In that ruling, Judge Duggan found
that the pursuit of the educational benefits of
diversity is a compelling governmental
interest, and that the University's current
admissions policy is fully constitutional. That
case has been appealed to the Sixth Circuit
Court of Appeals.
Both the Law School case and the
undergraduate case are being reviewed on an
expedited basis in the Sixth Circuit. Oral
argument will be held in the October 2001
term of the court (October 22 - November 2).
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Supporters of the Americans with
Disabilities Act (ADA) give it a mixed
report card for its first 10 years. But they
are reluctant to try to amend the federal
law because they fear that amendments
fashioned in today's political and judicial
climate would weaken rather than
strengthen it.
Their assessment: ADA has brought
people with disabilities into the national
civil rights spotlight, helped to level the
playing field for disabled people, and
served as a model for similar efforts
worldwide, efforts that sometimes have
exceeded accomplishments in the United
States. ADA also faces stiffening opposition
from a U.S. Supreme Court that
increasingly emphasizes states' prerogatives,
insufficient funding for enforcement, and
docket-choking litigation lo determine who
has the "substantial limitation" that
qualifies for ADA protection.
This mixed assessment reflects two days
of discussions during the symposium "The
Americans with Disabilities Act: Directions
for Reform," presented at the Law School
in November by the University of Michigan
Journal of Law Reform.
The ADA "is just a baby, it's just
beginning," according to symposium
panelist Barbara Judy, West Virginia's
director of ADA compliance. "We have a
long way to go before we say that ADA is
where we want it to be."
Workplace supervisors need more
training on ADA issues, and mediation
should be used more often to settle
disputes, Judy said. Physicians need more
training to understand how a patient's
disability affects workplace performance.
People with disabilities make up the largest
minority group in the United States, she
said, "but corporate America has not
recruited them with the same vigor as [it
has recruited] blacks, Asians, women,
Native Americans, and Hispanics."
Supporters of the rights of people with
disabilities also need to show more unity,
she added . "I think people with advocacy
groups need to get together and get us in
the same hymnbook, certainly on the same
page."
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The Americans with Disabilities A
goes under the microscope

Judy, speaking during the "Directions
for Reform" roundtable that closed the
symposium, joined her co-panelists in
cautioning against broad-brush definitions
and urged a one-on-one approach to
dealing with disabilities issues. "Disabled
people come in groups of one," she said.
Roundtable panelist David Deromedi, of
Dickinson Wright PL.LC. in Detroit,
reported "a slow but gradual change in
behavior" among employers in favor of
doing what is needed to ensure a disabled
person's ability to work. "A lot of the wall
of suspicion is coming down, and a lot of
communication, strong communication,
one-on-one communication, is increasing,"
said Deromedi, who has represented more
than 200 employers in ADA cases.
Discussion and negotiation help a great
deal, he said. They "are not part of the law,
but they could well be."

University of Maryland Law Professor
Stanley Herr, the least sanguine of the three
roundtable panelists, encouraged people to
look at what other countries are doing to
assist citizens with disabilities. "We know
the ADA is not a panacea, and we need to
look abroad," he said. Sweden's law on
functional limitation, which provides for an
assistant when the disabled person needs
one, offers "a whole array of support that
makes equality real," Herr said.
The success or failure of ADA "will
resound internationally, because around the
world people regard the ADA as a
treasure," he added .
Judy, Deromedi, and Herr were among
nearly 25 speakers and panelists for the
two-day program. Panels dealt with the
purpose of ADA, how to define disability,
the AD/\'s impact in education, the ADA
and mental health disabilities, issues of
state sovereignty in relation lo the federal
ADA, and directions for reform.
Several speakers criticized the U.S.
Supreme Court's recent elevations of states'
sovereign powers. Arlene B. Mayerson , one

"We are on the cusp of an exciting new civil rights movement - the disability movement," Paul
Miller, of the Equal Employment Opportunity Commission, tells a Law School audience in September. Miller
spohe at the Michigan Union.

ABOVE:

LEFT: Throughout the conference, proceedings were made available to hearing-impaired participants via
monitors lil1e these in the foreground. This panel~ topic was "How Should We Define Disability for Purposes
of the ADA?" From left are: Robin Jones, director of the Great Lahes Disability and Business Technical
Assistance Center at the University of Illinois-Chicago; Peter Blanch, professor of law at the University of
Iowa College of Law; Martin Pemicli, associate director for history and medicine of the Program in Society
and Medicine, and professor of histo,y at the University of Michigan; and Richard Scotch, associate professor
of sociology and political science at the University of Texas-Dallas. Assistant Dean David Baum, '89,
far right, introduced panelists and moderated discussion.

of two keynote speakers and a principal
attorney in the University of Alabama v.
Garrett case recently argued before the
Supreme Court, said that recent Court
decisions forced her and her colleagues to
argue that Garrett was the victim of
irrational action or action "fueled by
discriminatory intent."
"I found this to be a very small box,"
said Mayerson, directing attorney for the
Disability Rights Education & Defense
Fund Inc. 'The real problem we faced was
to define material equality in formal
equality terms. It was very frustrating not
to be able to argue a straight equal
protection argument. "
San Francisco State University Professor
of Philosophy Anita Silvers criticized as
"irony" the Court's emphasis on states'
prerogatives "in this time of borders
breaking down .... We do not live in
discreet jurisdictions the way we did 100
years ago."
Continued on page 8

Disabilities moving to center of civil rights arena,
says EEOC commissioner
It's time for people with disabilities to
join racial, ethnic, religious, and other
beneficiaries of the civil rights movement
- and their vehicle is the Americans with
Disabilities Act (ADA).
That's the word from Equal
Employment Opportunity Commission
(EEOC) member Paul Miller, who
addressed a luncheon audience in
September in a program presented by the
Law School's offices of Career Services and
Public Service.
"We are on the cusp of an exciting new
civil rights movement - the disability
movement," Miller said. Passed a decade
ago, "ADA seeks to bring disability
discrimination to parity with other civil
rights. It seeks to ensure that people with
disabilities are integrated into the
mainstream."
Like the landmark U.S. Supreme Court
decision Brown v. Board of Education in
1954, the ADA is "a simple and

revolutionary law" that "seeks to eliminate
what prevents full achievement."
"I know how it feels to be trapped
inside someone else's stereotype, and it
doesn't feel good," explained Miller, who
recalled how an interviewer once told him
that his diminutive size might subject the
interviewer's firm to ridicule .
Promoting equality for people with
disabilities has not blinded Miller to
shortfalls elsewhere in the civil rights
arena. "Bigotry and discrimination are still
alive and well today," he noted. While men
hold 95 percent of senior management jobs
they make up less than half of the
workforce. In addition, "we are facing a
backlash against civil rights and affirmative
action."
He concluded: "I want to challenge you:
Don't lose sight of the reason you went to
law school in the first place. I am here to
tell you that it is possible to do good, and
do well, and to pay off your student loans."
LAW QUADRANGLE NOTES SPRING
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Continued from page 7

There are 56 million U.S . citizens with
disabilities, explained Andrew Imparato,
president and CEO of the American
Association of People with Disabilities.
Although the National Council on
Disabilitys recent report "largely concluded
that [federal] enforcement of ADA is not as
good as it could be," Imparato said, the law
has "fundamentally affected the way that
Americans view disability" and serves as "a
unifying focus for the disability rights
movement."
For example, ADA has had major
impact on building practices and in public
transportation , where more than 80
percent of public transportation now is
accessible to disabled users. Disability also
has become part of the language of
diversity, which tries to mix together
people of different races, religions, ethnic
backgrounds - and now disabilities.
"People with disabilities were left
behind" during the current economic
boom, countered Judy Young, director of
Abilities Inc. at the National Center for
Disability Services. Unemployment of
African-Americans was 7. 5 percent last
May, the lowest since 1972, but "most
experts on disability claim that 70 percent
of disabled people are still unemployed. "
In the end, said University of TexasDallas sociologist/political economist
Richard Scotch, author of From Good Will

to Civil Rights: Transfarming Federal
Disability Policy, "ADA is trying to broaden
the range of disabilities that the
environment can accommodate. Thats a
very difficult intent of the law to deal with
and for the courts to deal with ....
"What it requires is a good deal of
flexibility and goodwill. What it really
requires is a widespread societal sensitivity
and awareness to what it is to have a
disability, and of course, if people had that
sensitivity and awareness we wouldn't need
a law. I'll leave that question for you to
ponder."
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British Minister of State:
Law lags behind Internet Age commerce

Nearly half of trade between the United States and
Europe is "internal house11eeping" within
multinational companies, B1itish Minister of State
John Battle explains during a tal11 at the Law
School in September. Behind Battle is New Yorkbased British Counsel General Tom Harris.

International trade ~nd commerce in the
Internet Age are widening their lead over
the laws designed to regulate them, British
Minister of State John Battle told a Law
School audience in September. And the
forms and shape of todays trade look radically
different from 15 years ago, he said.
"We need to recognize that people will
lose their old-line jobs," Battle said. "The
concept of one job for your career is
outmoded. Our children will have several
jobs .. . and there is a need for lifelong
learning. . .. We must challenge companies
to train people.
"[And] trade itself is changing. Forty
percent of the U.S.-European Union trade
is intra-firm," like "internal housekeeping.
This is a massive sort of change from the
company of 15-20 years ago."
As for the Internets impact, it is the
fastest growing part of commerce. And
with mobile access, like cordless
telephones, "we face challenges with
commerce that we have not begun to
legislate for. Digital television, e-commerce
and -communication, and other changes
"will transform business and the way we
run our countries" and "will change our
democracies," he predicted.
Law School Professor Robert Howse
introduced Battle. New York City-based
British Counsel General Tom Harris shared
the speakers table with Battle.
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(TOP ROW LEFT TO RIGHT) GREG FELDKAMP, ERIC BAKER, V.P. WALLING, JOHN KNEPPER,
MATT GERKE, TARA MCCARTHY
(3RD ROW) DEREK JOHNSON, BEN MIZER, AVERI MILES, ALEXANDRA LEE, JASMINE
ABDEL~KHALIK, JEFF CROUCH
(2ND ROW) JANE LARRINGTON, HALEY MILLER, PATTY SONG, JEFF "JEFE 11 GUTKIN
(1ST ROW) COREEN DUFFY, AMY HARWELL, EVA GOLDSTEIN
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Law School breaks 'virtual' ground
in refugee law field
3

Re load

Fall 2000 saw University of Michigan
law School Professor James C. Hathaway
launch an innovative Web site as part of his
effort to promote a more globalized
approach to the protection of refugees. The
Refugee Caselaw Site (www.refugeecaselaworg)
is designed to promote transnational
analysis of refugee law by policymakers,
lawyers, and judges - and contains fulltext judgments on refugee status rendered
by the senior courts of leading asylum
states. A unique feature of the site is that it
allows for both structured and free-text
searching. The site was among three law
School projects to receive laureate awards
in 2000 through the Computerworld
Smithsonian Awards program.
Deborah Anker, director of Harvard Law
School's Refugee law Center, says, "Finally,
the resource we - scholars, practitioners,
adjudicators - have all desperately
needed . The site puts at your fingertips the
key full-text refugee cases from different
countries, with summaries and a search
engine that allows you instantly to focus on
your topic. This is a true gold mine for the
development of refugee law internationally
and for all of us working in the field ."
The site is free, easy to work with, and
all text can be copied and printed. Neatly
complementing a curriculum in refugee
and asylum law more extensive than that of
any other law school, the new site
underscores the University of Michigan's
leadership role in international refugee law.
The Web site may be new, but there is
nothing new about Hathaway's involvement in refugee and asylum law issues.
For that, we would have to go back to his
early experiences in law school. A one-term
clinical program while completing his LLB.
degree at Osgoode Hall law School in
Toronto completely engaged him . It was
the mid- l 970s; Canada was receiving huge
numbers of South American asylum
10

THE UNIVERSITY OF MICHIG AN LAW S C HOOL

1i

Home

Snrch

C3
Print

Secur ity

0

Shop

e Abo_uUhis Site
• About the Pro ram
Search by:
• Hathawa Number
• f_ullJext
eCase Name
• Counl[Y_!Jf_()_rjgi.!!
•~urt

• Date of Decjsjon
• J_urisdjction
• fil.her_Helpful Links

Program in Refugee
And Asylum Law
The University of Michigan
Law School
Ann Arbor, MI 48109
e-mail us

The University of Michigan
Law School

Refugee Caselaw Site
Th• purpose of this site is to promote transnational analysts of refugee law by advocates, decision-makers,
and policymakers committed to the effective implementation of international standards.
OUR CURRENT COLLECTION
The site currently collects, indexes, and publishes selected recent court decisions that interpret the legal
definition of a "refugee: It presently contains cases from the highest national courts of Australia,
Austria, Canada, Gormany, New Zealand, Switzerland, the United Kingdom, and the United States.

Cases are in this database only because of their topical relevance. Users should not rely on any case as a
current correct and complete statement of the law without further research into its subsequent history
and treatment.
OUR RESEARCH PARTNERSHIP
Cases for this site are indexed by Professor James Hathaway of the University of Michigan Law School,
and by Professor Walter Kalin of the Institute of Public Law of the Faculty of Law, University of Bern.
SEARCHING THE SITE
Searching is possible by reference to any of several criteria: case name, full text, name of party, country
of origin of the claimant, jurisdiction, and court. For searches related to particular Issues, we recommend
the Hathaway number topical search method based on the chapter number system in The Law of Refugee
Status, Toronto, Butterworths, 1991. SUrtbes Initially conducted by reference to one criterion can
subsequently be refined by reference to other criteria.

seekers. "I was the only one at the clinic
who spoke Spanish," Hathaway says. "Here
I was, 22 years old and I was presented
with the opportunity to work on complex
legal issues, and for people whose lives
were literally on the line. " He was able to
bring together the relevance of his
undergraduate degree in international
politics and his experience and
understanding of how the world works .
"To be able to do work that is really
important, and to experience the challenge
of working with people across linguistic
and cultural divides, made lawyering
exciting to me . 1 was hooked. "
"I still find this area just as challenging
as when I first started," he says. "The more
you work on something, the more you
realize you know too little."

Hathaway expresses a powerful sense of
how many things there are yet to do. For
instance, he points out that at one time ,
simply being declared to be a refugee was
adequate protection. Now states are
limiting entitlements. Involuntary migrants
are likely to receive "a miserly version of
generosity" - they may not be able to
work and their children may not be
educated. These realities are leading
Hathaway into studying the human rights
that should follow a refugee, and studying
the threats to dignity that refugees
experience. His explorations should result
in a book he imagines will be completed in
a couple of years.
The United States is one of 130 countries
to sign a treaty agreeing to provide uniform
treatment for refugees. "It does refugees an
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injustice if we don't maintain uniformity," he
says. This is one of the reasons why the new
site is so important.
According to Geoffrey Care, president of
the 400-member International Association
of Refugee Law Judges, "The request that is
made continuously is to provide a readily
accessible database of important decisions
made by courts in all parts of the world.
What appears to be needed is a pool of upto-date decisions from as wide a variety of
judicial systems as is possible and covering
all aspects of refugee law. ... This [site]
will fill a yawning gap in legal materials
throughout the world in the area of asylum
law and practice.-"
The Web site is the result of a research
partnership between Hathaway and the Law
School and Professor Walter Kalin of the
Faculty of Law, University of Bern. In
addition, LEXIS-NEXIS has made its entire
collection of materials available through the
site - also free of charge - so that people
in geographic areas that might never have
been able to access these resources now have
them available for their use.
Because these materials are available,
courts and tribunals around the world can
respond to the arrival of refugees with
knowledge about how other countries have
dealt with the same issues. For example,
South Africa is setting up a refugee system
for the first time and judges need a
resource to help them "come up to speed."
Rodger Haines, QC, deputy chair of the
Refugee Status Appeals Authority of New
Zealand, says that a major obstacle to
interpreting and applying the Refugee
Convention has been the "lack of access to
the leading jurisprudence of the major
asylum countries." Now international
jurisprudence is accessible immediately.
The new site is an extension of the
comprehensive Program in Refugee and
Asylum Law at the Law School, for which
Hathaway is the director. A generous gift
from Ronald L. and Jane Olson to the Law
Schools Center for International and
Comparative Law supports the Program in
Refugee and Asylum Law. Ronald Olson is
a 1966 graduate of the Law School and
chairperson of the Law Schools Committee
of Visitors, while his wife, Jane, is founder

and co-chair of the Human Rights
Watch/California and serves as a member
of the advisory board for the Law Schools
Center for International and Comparative
Law. "This is an area where we could work
together," Ronald Olson said in
announcing their gift. "We could support
both the Law School and further the work
that Jane has done."
Hathaway came to the Law School
faculty in 1998 from Osgoode Hall Law
School of York University, Canada, where
he taught for 14 years. He cites the Law
Schools commitment to developing this
nontraditional field of law as a contributing
factor in his decision to join the Michigan
faculty. "This is the first law school in the
United States to make a significant
contribution to the area of international
refugee law. I am extremely proud to be a
part of an institution so profoundly
committed to innovation in its international
law curriculum. "

J

Searching the site
Searches can be made in a variety
of useful ways:
• by Hathaway number
(an internationally recognized
indexing system developed
by Professor James C.
Hathaway);
• by full text;
• by case name;
• by country of origin;
• by court;
• by date of decision;
• and by jurisdiction.

A program of
many parts

James C. Hathaway

The Program in Refugee and
Asylum Law encompasses:
• a foundational course in
international refugee law;
• advanced comparative and
interdisciplinary policy
seminars;
• a clinical program in U.S.
asylum law;
• summer internships at leading
refugee protection agencies both
in the United States and abroad;
• a visiting scholars program;
• and a biennial colloquium,
Challenges in International
Refugee Law.
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Faculty 13, students 10
Sometimes, hard as it may be to
believe, law students and faculty
members squeeze out time for recreation
(intellectually stimulating recreation, of
course) during the academic year.
Sunday afternoon, October 22, was
one of those times, and the occasion, in
its own way, rivaled the rare "Subway
Series" that pitted New Yorks Yankees
against Gothams Mets. The afternoons
activities also brought out the zest for
sports reporting that veteran Clinical
Professor Paul Reingold judiciously bans
from his legal writing.
Here is Reingolds report, disguised as
"From this weeks Sports Illustrated," and
distributed via the Law Schools e-mail
network.
"Forget the World Series:
"On Sunday, October 22, the U-M Law
School faculty softball team hosted a team
of law students at Bums Park. Behind the
power pitching of Kathleen Clark (on
loan from the St. Louis Cardinals), the
faculty eked out a 13-10 victory
"Shortstop John Loyd anchored the
defense , while clean-up hitter David 'The
Bomber' Baum hit two homers and a
triple, accounting for most of the faculty
runs.
"Adam 'Don't Put Me in the Outfield'
Pritchard hit for the tricycle (three triples
in three at-bats) and patrolled the power
alley in left field . Tom Seymour, Jack
Atkinson, and Howard Bromberg
rounded out the outfield, while Baum,
Paul Reingold, and Rich 'The Rabbit'
Friedman provided error-free protection
on the comers. Friedman pulled a
quadricep muscle while flying around the
bases, but persevered until the last
inning, when he had to leave the game
(to pick up his daughter at a birthday
party).
"Starter, middle reliever, and closer
Clark held off a late-inning student rally
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(back to back-to-back home runs) to
preserve the win.
"For their part, the students displayed
exemplary sportsmanship, providing the
short-handed faculty squad with a catcher
each inning and a third baseman during
the last, due to Friedman's early
departure.
"A good time was had by all."

Thanks to the Mets Alas, it all started with the Subway
Series and Ralph W Aigler Professor of
Law Richard Friedman!; love for the
underdog. Friedman bet a head shaving
on the Mets - and lost. Never one to
ignore opportunity, however, he
auctioned off swipes of the shearing to
benefit Student Funded Fellowships,
the program that provides stipends for
students to take unfunded or
underfunded summer worl1, usually
with public service agencies. The
shearing netted $615 for SFF. Students
nearly filled Honigman Auditorium
(Hutchins Hall room 100) for the
occasion, but few chose to exercise
their option and the careful Gillette
Mach 3 work fell to doughty first-year
student Sean Hartiga, shown here
deftly working his way through CheezWhiz lather. (Yes, Cheez-Whiz,
recommended by Friedman!; chromedomed appliance installer AND by a
law student, served admirably as
shaving cream de jour.) "You know, if
the Law School thing doesn't work out,
Pauls got another job," Friedman
gamely noted as law student Paul Hood
began the project with barber clippers.
"Could I get the clippers back?" fellow
law student Jason Stuart joshed
afterward. "I need them for the dog."
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Three busloads of first-year law
students didn't allow the 90-degree
temperatures or high humidity to deter
them from their task. They had signed on
to lay sod as their Orientation Service
Day project, and lay sod they did .
The site, six homes in the northwest
Detroit area known as Brightmoor, built
through the efforts of the Northwest
Detroit Neighborhood Development Inc.
(NDND), has a special connection with
the Law School. NDND is a client of the
Law Schools Legal Assistance for Urban
Communities Clinic. (See story on
page 22.) According to NDNDsJohn
O'Brien in his lunchtime remarks, the
community organization couldn't have
managed the tangle of red tape or
contract negotiations without the clinics
legal expertise. To put it bluntly, the
homes never would have been built.
Arriving at the work site, the student
volunteers gathered around O'Brien while
he explained that NDND has been
working to reclaim the Brightmoor
community for the last 10 years. In that
time the agency has built 96 new homes;
50 in the last year. "Our goal is to
completely rebuild the community in the
next 10 years," O'Brien said.
Volunteers quickly divided into work
groups, gathered gloves, wheelbarrows,
shovels, and rakes, and got busy on yards
full of weeds, rocks, and packed dirt.
While the volunteers prepared the yards,
another NDND worker unloaded flats of
rolled sod and deposited them at each
yard to be transformed.
And transformed is the right word. In
three hours of incredibly hard work, six
homes traded their weeds for emerald

green sod carpets. The concentration of
six properties on one street emphasized
the fact that a rebirth is indeed taking
place in an area that has for years
struggled with blight and decay
"I like the fact that we get to see results
right away," Wendy Chi said as she took a
brief break from fitting sod.
Shalandra Jones, resident of one of the
homes receiving a new yard, couldn't get
over how wonderful it was that the
students were there. "My children will be
able to play outside without getting so
dirty now," she said. As everyone loaded
onto the buses, she stood on her porch
waving and calling out her thanks.
Lunch speakers included:
■ Katie Foley, University of Michigan
senior who coordinates volunteers for
NDND, described The Detroit Project, an
organization that provides opportunities
throughout the year for U-M students to
do volunteer projects in Detroit.
■ NDNDs O'Brien elaborated on the
complexities of NDNDs work.
■ Clinic Director Rochelle Lento and
clinic staff member J. Taylor Teasdale
represented the Legal Assistance to Urban
Communities Clinic. They explained
some of the practical behind-the-scenes
activities the clinic handles as it provides
legal and technical assistance to Detroits
community-based organizations.

What a view. If you could only have seen the
"before." Shalandra Jones' new front yard provides
the perfect perspective of a transfonned Detroit
street, and these are the volunteers who made it
happen as part of the Law School's fall
Orientation Service Day.

Continuing a program of community
service begun in 1993, more than 400
students participated in a total of six
Service Day projects throughout the Ann
Arbor and southeastern Michigan area.
Projects in addition to the NDND "sod
laying" included:
■ Students sorted and packed food
boxes at Gleaners Community Food Bank
in Detroit.
■ The Greening of Detroit project
involved garden and park maintenance.
■ Safe House, an Ann Arbor shelter
for battered women and their children,
benefited from students helping with
weeding, organizing, cleaning, and
painting.
■ Students visiting Glacier Hills
Retirement Community in Ann Arbor
helped with grounds work and painting.
■ Student volunteers painted barns
and did general maintenance projects at
Dawn Farm, a long-term residential
substance abuse treatment facility in
Ypsilanti.
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Senior

000

0
ABOVE: Commencement spealzer Alfred
M. Butzbaugh, '68, immediate past
president of the State Bar of Michigan,
warns graduates that there is a ''fissure"
in the bedroclz principle that "all people
have equal access to our justice."

Q

ABOVE RIGHT: Graduates gather
in the lobby of the Michigan Theater
for a group photo.
RIGHT: The Headnotes, the a cappella
group made up of law students, sings for
Senior Day. The group recently has issued
its own CD recording. (See story on page 9.)
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f rom ancient teachings to recent

graduates, Senior Day in December was
a day of lessons and examples.
Commencement speakers Sherman
Clark, a Law School professor, and
Alfred M. Butzbaugh, '68, immediate
past president of the State Bar of
Michigan, challenged these graduating
summer starters to learn and follow the
best that has gone before them.
Butzbaugh, a long-time supporter of
Access to Justice programs to provide
legal help to people unable to pay for it,
told graduates that public service
opportunities are not restricted to
fulltime public service careers. He cited
as examples several Law School
graduates - like Sheema Roy, '98, with
Baker & McKenzie in Chicago, who
helped a disabled student get a van so
he could go to school; and Nelson
Miller, '87, who spends two afternoons
each week providing legal advice to
people in his west Michigan county; or
Lore Ann Rogers, '83, whose lawsuit
opened an international service club to
women; and Carl Bernstein, '64, of
New York City, who retired from his
firm last year but continued to practice
by taking a death penalty case in Georgia.
These are the kinds of uses of
lawyer's skills that are necessary if the

public perception of lawyers and the
legal profession is to be turned around,
according to Butzbaugh, of Butzbaugh
and Dewane PLC in St. Joseph,
Michigan. "The bedrock of our legal
system is that all people have equal
access to our justice, but there is a
fissure in the bedrock of that system,"
he said. Only a small percentage of poor
people get the legal assistance they
need, but "for every $1 the federal
government puts into Medicaid it gives
one-third of one cent to legal aid."
An ABA poll last year showed that
nearly half of respondents consider the
legal system unfair to poor people and
minorities, Butzbaugh reported, and
90 percent of the respondents felt that
affluent people and corporations have
an unfair advantage when they go to
court. "That is a devastating indictment
of our legal system," he said.
Clark, reaching back to the ancient,
didactic storytelling of the Talmud,
noted that the new lawyers in front of
him take on a new responsibility for the
law along with their JD. degrees. In one
tale, Clark recounted the story of the
rabbi whose questioners will not accept
his interpretation. Even when the rabbi
gets an answer from the heavens, one of
his critics stands and exclaims, "It is not
in heaven."

Graduates Mumon Akiyama and Susan Smith
congratulate each other.

BRIEFS
"The secular lesson we might take away
today is not, as might first appear, in any
sense a lack of respect for authority," Clark
said. "It is rather that despite the deepest
and most profound respect for authority,
we can and must take responsibility for
our law.
'
"Our legal system, our law, is deeply
rooted in various forms of authority. We
appeal to statutory sources, and to
precedent. It is possible in light of this to
lose track of our own agency in and
responsibility for the law and its
outcomes. What I mean is this: Before we
joined this profession, before we 'took to
the law,' as they used to say, it may have
been possible for us to view the law - its
interpretations and its injustices - as
something imposed upon 'us' by 'them.'
It was possible for us to complain
righteously that that ever-vague and
amorphous 'they' should fix the law,
remedy its inequities, make right its
injustices.
"Well, now it is we who are the 'they.'
We have lost the right to look outside
ourselves for answers to the dilemmas
posed by the law. It is our law now. This
does not mean that we in any way reject
the authority of - in our case democratically enacted statutes and
common law interpretations, any more
than the rabbis were rejecting the
authority of heaven. It means, instead,
that it is our job now to find ways of
respecting our own forms of binding
authority as we at the same time take full
ownership of what is, like it or not, now
our law, and as we take full responsibility
for making our law what it needs to be."
Dean Jeffrey S. Lehman, '81, welcomed
the graduates to the "vibrant and
supportive worldwide community of more
than 18,000 women and men" who have
graduated from the Law School. This
class, he said, is "the very best that the
U-M Law School has to offer the world."
"You will be missed," Law School
Student Senate President Brandon
Marcellus Mack told the graduates.
Graduate Karl S. Nastrom, elected by
his fellow graduates to address them, left
listeners with questions, among them:
What story do you come back and tell
in 5, 10, 20, or 25 years?
What will you have done to change
the world?
LAW QUADRANGLE NOTES SPRING
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Careers in criminal law is the topic of the day, with
speakers.from left: David Moran, '91 , a Wayne
State University Law School professor who worked
eight years with the State Appellate Defender
Office;Jim Dietz, chief division counsel for the FBH
Detroit Division office; and Benjamin Liston, of the
Macomb County Prosecutors Office. The criminal
law program was the third in a fall tenn series on
career options sponsored by the Office of Career
Services. Other programs dealt with careers with
the federal government and in management
consulting/investment banking.

'The work is interesting," Jim Dietz,
chief division counsel for the FBI's
Detroit Division, says of his career with
the federal agency, first as an agent, now
as an attorney.
"This is black letter law," Benjamin
Liston says of his work as a prosecutor
with the Macomb County Prosecutors
Office.
'That is among the most rewarding
feelings I've ever had - walking these
people out of prison," David Moran,
'91, says of his work as a criminal
defense appellate lawyer.
Three views of a legal career from the
vantage point of experience presented to Law School students as
part of the Office of Career Services'
three-part fall term series on career
options. Dietz, Liston, and Moran spoke
for the program on criminal law, the last
in the series. Previous programs had
addressed careers with the federal
government and in the fields of
management consulting/investment
banking.
16
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Dietz said he probably had more fun
as an FBI agent, but his current work is
more interesting. Among his duties, he
instructs FBI agents and provides advice
and counsel, monitors state legislation
that can affect FBI operations, works
with the U.S. attorney when the agency
is sued, reviews forfeitures, and handles
Freedom of Information Act requests.
Liston noted that up to 98 percent of
the cases that come to his office are
settled in plea bargains and only about
one percent actually go to trial. He said
he enjoys trying cases, and "having the
action remedied in a court is a huge
sense of satisfaction."
For Moran, who spent 8 years with
the State Appellate Defenders Office
before taking his current post teaching
at Wayne State University Law School,
"If you're committed to the idea that
everyone should get his day in court,
this is a great job." But, he warned,
"you'll lose a lot."

Correction
It was printed incorrectly in the
Fall 2000 issue that Vera Bolgar was
instrumental in development of the
Michigan Journal of International Law.

Bolgar in fact was instrumental in
development of the American Journal
of Comparative Law, which was begun
in 1952 at the University of Michigan
Law School by Professor Hessel E.
Yntema. Law Quadrangle Notes regrets
the error.
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The public service horizon - at home and abroad
Matching your talents and your values
is "a very important form of
compensation," according to Robert
Precht, director of the law Schools Office
of Public Service. A form of
compensation that many people find in
public service work, he says.
"Do all of you have a sense of what
your talents are?" Precht asked as he
outlined opportunities in the public
service arena during a program in
September. "What are your values?"
Precht explained that the law Schools
recently revised debt management policy,
"one of the top debt management
programs in the country," offers graduates
the opportunity to take lower paying
public service jobs even if they have
accumulated considerable debt in order
to attend law school. In addition, the
Student Funded Fellowships program
offers law students the opportunity to
receive compensation for unpaid public
service work while they still are law
students.
Precht shared the program with
Carolyn Spencer, a counselor/attorney
with the law Schools Office of Career
Services and a specialist in government
positions, and third-year law student
Adam Wolf, who has worked with the
ACLU in southern California and the
NAACP Legal Defense Fund during his
summers between classes.
There is "enormous job satisfaction" as
well as autonomy and responsibility in
government work, Spencer said. And the
work is significant because it deals with
making policy, making history, or
working with peoples real problems.
"You have to recognize that the pay is not
stellar, but you still can make a good
living," she said.
Wolf outlined how he quickly found
himself in the thick of a case involving
the lack of advanced placement courses
in poorer schools during his first summer
with the ACLU in southern California.
The ACLU office is headed by Mark
Rosenbaum, a frequent visiting professor
at the law School.
During the summer between his
second and third years of legal education,
Wolf worked with the NAACP Legal
Defense Fund in New York City "From

■ Kate Semple Barta, a third-year law
student, worked with the Jesuit Refugee
Service in Zambia last summer, and
during the summer of 1999 did refugee
work with the Helsinki Committee in
Budapest. She won a fellowship from the
law School's Refugee and Asylum law
program to do her work in Zambia; she
located the position in Budapest through
the University of Michigans International
Institute.
■ Kevin Kolber, also a 3L, used a law
School Bates Fellowship to work in India
last summer. Through the law Schools
ties to Cambodia, he worked in
Cambodia during summer 1999 doing
research on a trade agreement between
the United States and Cambodia.
■ Jared Genser, 3L, did an externship
with the AIRE Center, a human rights
organization in London, England. "I was
able to see human rights law in practice
and see what it is like to be a human
rights lawyer on a day-to-day basis," he
said. He worked on the case of James
Mawdsley, the human rights protester
sentenced to 17 years in solitary
confinement in Burma. (A joyful Genser
reported the release of Mawdsley a few
days later and flew off to London to greet
Mawdsley See story on page 60.)
■ Second-year student Archana Pyati,
who worked with a non-governmental
organization in Cambodia last summer.
"It was an eye-opener as to what sorts of
things you want to do for the rest of your
life," she said.
■ Catherine Koh, 2L, worked in
Argentina last summer, first with the
Supreme Court of Argentina, then with a
private law firm in Buenos Aires. She was
supported through a Latin American and
European Studies Fellowship.
■ Marisa Goldstein, 2L, worked last
summer with the Department of Defense
in Washington , D.C. Goldstein wrote
much of the treaty of nonprolifera ti on
between the United States and Uzbekistan,
she said. Government work often is
public service work, she added . "I think
theres a lot of value in serving your
own people."
1

Evaluate your talents and your values,
Robert Precht, director of the Law School's Office
of Public Service, advises during a program on
public service worh.

the first day there, I worked on a
segregation case," he said. "It was a
remarkable experience. I'd wake up every
day and be excited about going to work.
I'd go to bed thinking about what we'd
do the next day "
"I think public interest work is a
wonderful way to spend your career, and
I want to invite you to join in it,"
Wolf said.
later, in October, the Public Interest
Group and the International law Society
sponsored a program on international
public interest opportunities featuring
students who discussed their experiences
in a number of settings:
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Practice,
practice,
practice

1

paves road
to state
judgeships

Being a state judge is a little like being a
winged horse - a couple of breeds rolled
into one. Or, as the Hon. Susan Neilson of
the Wayne County Circuit Court put it:
"If you want to be a judge in the state court
system, sooner or later you have to run
[for election]."
Maybe so, but most state judges come to
the bench via appointment, then stay there
via election as an incumbent, explained
Washtenaw County Circuit Court Judge
Donald Shelton, '68. Incumbent judges
rarely are defeated because voters generally
can't distinguish among judicial candidates
so they vote for the current officeholder,
Shelton said.
These and other viewpoints came out
during a program at the Law School in
October called "Being A Lawyer Is Not
Enough." The program was sponsored by
the Michigan State Bars Professional
Development and Opportunities Committee
as part of its effort to encourage young
people to consider judicial careers.
Women and minorities are
underrepresented throughout the Michigan
court system, explained committee chair
Marcia Goffney, managing counsel for
Dow Coming.
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'This is the most difficult job you can
imagine," reported Shelton, who has been
on the bench for 11 years. "If you are
looking for something easy to do, that pays
good money and has good hours, this is not
the thing for you.
"Sending someone to prison or making a
decision that totally changes a persons life
is not supposed to be easy. I told myself, if
it ever gets easy, I'd quit."
You serve as a judge, Shelton said,
because its "an opportunity in your life to
be of service to others."
"I love being a judge," said Wade Harper
McCree, of the Thirty-sixth District Court
in Detroit. "We deal with everyday common
problems, but to the person in front of you
it's the biggest thing there is."
Panelists agreed that Michigans threeyear-old law requiring that judicial
candidates have practiced law for at least
five years will improve the state judiciary.
Since 1997, a candidate cannot become a
Michigan judge until he has practiced law
for at least five years. Panelists agreed that
such experience improves the judiciary. As
Michigan Supreme Court Justice Marilyn j.
Kelley put it, "Getting out there and doing
is a good way to start."
Kelley practiced for 17 years before
running for a judicial seat. A blend of

Serving as a judge is "the most difficult job you can
imagine," and you do it because it offers "an
opportunity in your life to be of service to others,"
Washtenaw County Circuit Court judge Donald
Shelton, '68, explains during the program "Being
A Lawyer Is Not Enough" at the Law School in
Octobei: Other panelists include: Judge Wade
Harper McCree, Thirty-sixth District Court, Wayne
County (left in bacliground);Judge Susan Neilson,
Third Circuit Court, Wayne County, Civil Division
(not shown); Magistrate Irma Chenevert-Bragg,
Thirty-sixth Disllict Court, Detroit (center
bacliground);Judge Timothy M. Kenny, Third
Circuit Court, Wayne County (right background);
and the Hon. Marilyn]. Kelley, Michigan Supreme
Court (not shown). The program was presented at
the Law School as part of a Michigan State Bar
Association effort to encourage law students to
consider judicial careers and inform them of
opportunities on the bench.

community involvement, bar activity, and
political party activity provided "a good
recipe for me" to get to the bench, she said.
Other panelists included Magistrate Irma
Chenevert-Bragg of the Thirty-sixth District
Court in Detroit and Judge Timothy M.
Kenny of the Third Circuit Court in
Wayne County.
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Following the 'cutting edge'
around the world
Each term, regular attendees at the
International Law Workshop lectures come
away with insights into the crosscurrents of
global lawmaking that only can be
provided by the actors themselves or
learned students of those actors' activities.
Despite the expertise of each session's
main speaker, these are not one-sided
programs of dicta from the lectern. Each
program includes comment - sometimes
quite critical comment - on the speaker's
position, as well as penetrating questions
from students and faculty in the audience.
In one program, for example, Affiliated
Overseas Faculty member Christopher
McCrudden, human rights professor at
Oxford University, outlined "The European
Union's New Human Rights Charter" and
noted the need for the charter because
there is "no one place where all the rights
are set out in a coherent form." However,
responded James Hathaway, a law professor
and director of the Law School's Refugee
Law Program, "What's driving this7 I think
we go back to the economization of human
rights. The project looks an awful lot to me
like WTO's attempt to set up its own
human rights monitoring system."
"Why now?" a questioner then asked
about the European Union's effort.
"Enlargement is an issue," McCrudden
answered. "A unanimous vote is needed. If
five new states come in then you need their
votes. So now it [the EU's human rights
charter] can be embedded and entrenched
by a smaller number of countries."
The weekly talks, organized during the
fall term by Professors Hathaway, Daniel
Halberstam, and Robert Howse, and
Assistant Dean Virginia Gordan, are

designed to generate just this type of
critical exchange. Each program also is
available on videotape through the Law
School's Center for International and
Comparative Law.
Here are other programs in the fall term
series:
■ Traditionally, human rights has
embraced civil and political rights, and
"only recently have economic and social
rights been part of human rights," ErnstUlrich Petersmann, University of Geneva
professor of European law, explained in his
talk "Human Rights and the World Trade
Organizaton." "Most international lawyers
don't see any linkage between international
economic law and human rights." WTO
rule-making and other procedures "should
be more open, not behind closed doors,"
and "national legislatures should be

Affiliated Overseas Faculty member Bruno Simma,
of the University of Munich and a membe,· of the
UN!; International Law Commission, outlines the
commission~ proposed human rights charter.

involved at the front end, not just at the
final ratification," Petersmann said. "I think
it is extremely important to have
deliberative democracy in the WTO," he
said, and "we the citizens should be treated
as legal subjects of WTO." In his response,
Affiliated Overseas Faculty member Bruno
Simma noted his discomfort with "the
economization of human rights" and
recounted how what the founders of the
Continued on page 20
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Continued from page 19

UN considered to be human rights is
different from what the WTO considers to
be human rights.
■ International law originated between
governments, and still is made by
governments, but has expanded to affect
individuals' human rights, labor standards,
and other activities, according to Eyal
Benvenisti, professor at the Hebrew
University of Jerusalem's Faculty of Law.
"Why do we trust the government?
Domestically, we don't trust the
government - we have checks and
balances - so why should we trust the
government internationally? It apparently is
because the government speaks for the
nation, but the fact of the matter is that
this position is not warranted." Treatymaking usually occurs out of public view,
so "it is harder to change a treaty than to
change domestic law," Benvenisti said. "The
rules concerning treaties provide significant
advantages for smaller groups at the
expense of the larger groups."
■ International law in recent decades
has come to recognize that "legal obligation
is said to exist in public interest," Simma
explained during his International Law
Workshop lecture in October. A member of
the UN's International Law Commission,
which is charged with codifying
international law, Simma noted that state
responsibility, the last main issue before the
commission, "almost cuts across all of
international law." Traditionally,
international law was "bilateral" law
between two nations. But in recent decades
a sense of "community interest" has
emerged to take in human rights,
international trade, the environment, and
other issues. Simma is a member of the law
faculty at the University of Munich.
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■ "Fiji, Coups, and the Rule of Law"
was the topic for Queen's Counsel Rodger
Haines, deputy chair of the Refugee Status
Appeals Authority of New Zealand and a
lecturer at Auckland University Faculty of
Law. Coups in Fiji - two in the late 1980s
and a third last May - have bred new
constitutions - the second in 1990, 20
years after independence, a third in 1997
- but few Fijians understand what their
constitution provides, Haines said. In
contrast to national identity throughout the
Pacific, "there is a retreat to a village
identity" in Fiji. For the working Fijian,
"there was a complete failure of the rule of
law," he said.
■ For Chantal Thomas, a Fordham
Law School professor and world trade
expert, the U.S. Constitution offers only
the barest of guidelines for dealing with the
"substantive expansion" of world trade that
has "moved into everyday questions of
setting norms" for financial services,
intellectual property, and other fields.
Traditionally, international trade dealt with
tariffs, but since World War II there has
been a major expansion in international
trade law and during the 1990s members
of GAIT turned to non-tariff areas like
health and safety issues. The "fast track"
that gives Congress an "up or down vote"
on trade pacts negotiated by the executive
branch came about because of the difficulty
of matching Article I's congressional power
to regulate foreign commerce and Article
II's presidential/senatorial treaty powers
with the realities of modern world trade.
This and other changes have placed "too
much emphasis on expediency [and] too
little emphasis on transparency,"
Thomas said.
■ Drawing parallels with cases of
domestic violence, University of Alberta
Faculty of Law Professor Annalise Acorn, a
visiting professor at the Law School,
expressed skepticism toward the worth of
apology and forgiveness in the public
arena. "Institutions are especially good at
bogus apologies that fudge the question of
authority," she told the International Law
Workshop in November. Apology in both

cases can be used "as a tool to maintain
and manage an abusive situation, and not a
tool leading to any kind of meaningful
change," she said in a talk called
"Forgiveness, Apology, and Conflict of the
Past: The South African Truth Commission
and Beyond." You can't expect meaningful
apology from an institution unless the
institution itself admits wrong, she said.
With that in mind, perhaps South Africa's
Truth and Reconciliation Commission is
eliciting meaningful apologies because
apologies there come from "the people who
actually perpetrated the deed."
■ The growing international matrix of
commerce and trade makes it appropriate
to have international guidelines for
business, David Weissbrodt, a professor at
the University of Minnesota Law School,
told the International Law Workshop in
November in the concluding lecture of the
fall term series. Among the issues for
consideration are: To what extent can
international law and UN guidelines apply
to businesses? Should guidelines apply
only to transnational businesses, or to all
companies? Is it appropriate for the UN to
develop guidelines that reflect social
accountability? How much should
corporations be considered responsible for
the conduct of their agents? Should
guidelines be binding or voluntary? What
subjects should guidelines cover7 How can
guidelines be implemented?
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Exercising academic and intellectual freedoms
"THE PROTECTION OF ACADEMIC
AND INTELLECTUAL FREEDOMS
llEO,UlllES A CONSTANT llEMINDEll
OF THEIR VALUE AND
VULNERABILITY. TO PROVIDE FOil
THAT llEMINDE~ THE FACULTY OF
THE UNIVERSITY OF MICHIGAN
HEREBY RESOLVES TO ESTABLISH AN
ANNUAL SENATE LECTURE ON
ACADEMIC AND INTELLECTUAL
FREEDOM..."
-

UNIVERSITY OF MICHIGAN

SENATE ASSEMBLY RESOLUTION

It's no surprise to find the Law School
intimately involved in the celebration of
the annual Davis, Markert, Nickerson
lectures, just as it has been involved since
the beginning of the lecture series a decade
ago. The series celebrates academic
freedom and the free speech that lies at its
core. It is named for H. Chandler Davis,
Clement l. Markert, and Mark Nickerson,
the three University of Michigan faculty
members who were forced to leave the
University after they refused to testify in
1954 to a congressional committee
investigating the communist threat to the
United States.
The role of the law in such issues is
profound, and three of the first 10 speakers
in the series have close association with the
Law School:
■ Then-U-M Law School Dean lee C.
Bollinger, now president of the University
of Michigan, who delivered the series'
second lecture, in 1992.
■ The Hon. Avern Cohn, '49, of the
U.S. District Court for the Eastern District
of Michigan, delivered the sixth lecture in
the series, in 1996.

■ And Roger W Wilkins, '56, the
Clarence J. Robinson Professor of History
and American Culture at George Mason
University, delivered the series' seventh
lecture, in 1997.
The lecture series marked its 10th
anniversary in October with a special
symposium held at the Law School. From
the opening keynote speech by New York
Times Pulitzer Prize-winning columnist
Anthony lewis to the final panel
discussion - "Constructive Dialogs on
Thorny Issues" - participants wrestled
with the role of free speech and academic
freedom in our increasingly complex, often
contentious world.
Freedom of speech is fragile, lewis said,
and there are plenty of examples of its
abridgement during the 20th century for pacifists during World War I, for
anarchists, communists, and syndicalists
during World War II, and during the "Red
Scare" of the 1950s. Presidential candidate
Eugene Debs ran for president from jail in
1920 because he had been convicted under
the Espionage Act for expressing sympathy
for three men who had resisted the draft,
lewis noted.
Indeed, we live in a "time of broad
toleration" today, University of Michigan
President lee C. Bollinger said in his
remarks for the celebration. Debs'
conviction and imprisonment, and his
subsequent presidential race from behind
bars, would be "unthinkable" today,
Bollinger said.
"Freedom of speech as we know it today
does not have the stamp of the ages .... It
really is an invention of the 20th century ...
and that in itself ought to give us pause ."
Earlier free speech opponents tended to
be from the right side of the political
spectrum, but many of the more recent
attacks, like university speech codes , have
come from liberals on the left. The lecture
series reminds everyone that "you must be
continually alert to new forms of
censorship and oppression toward open
thought," Bollinger said.

New York Times columnist Anthony Lewis delivers
the keynote address in October to launch the 10th
anniversary celebration of the annual Davis,
Markert, Nickerson Symposium Lecture on
Academic and Intellectual Freedom. He was
introduced by James E. and Sarah A. Degan
Professor Emeritus Theodore]. St. Antoine, '54,
secretary of the Academic Freedom Lecture Fund.
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Legal Assistance for Urban Communities

10Ie

ancl
coun
Just imagine. You're a community
organizer with an undersized budget and
an overwhelming list of needs. And getting
through that list means making your way
through a maze of federal, state, local , and
even neighborhood red tape. You may have
to negotiate contracts with government
agencies and private builders. Or make the
rounds of public meetings that pave the
way for things like zoning changes and
building projects.
For a decade, community-based groups
in Detroit have been turning to the Law
School's Legal Assistance for Urban
Communities Clinic (LAUC), which
provides all these and other services while
offering its students a precious taste of legal
practice that brings life to their classroom
discussions and satisfaction to their
contributions.
The idea for the clinic began with Dean
Jeffrey S. Lehman, '81, who envisioned it as
a way to bring the University "directly into
the center of a complex social problem" by
providing the "scarce, sophisticated, and
expensive legal 'technology'" that
community-based organizations need to
battle urban blight.
In the spirit of its goals, the Law School~ Legal
Assistance for Urban Communities Clinic 111al1es its
headquarters in this refurbished histo1ical building
at 8109 Eastjefferso11 in Detroit.
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BRIEFS
Legal Assistance for Urban Communities
Director Rochelle Lento

Matt Weber

Explain Lehman and Clinic Director
Rochelle Lento, who has headed LAUC
since it began: "We wanted to find a way
for the University in general, and the Law
School in particular, to be constructive
participants in the process of community
transformation and redevelopment. And we
thought the key might lie in the School's
ability to award academic credit to students
who are educated in the process of
providing services at no charge to
community-based organizations."
That key unlocks a great deal. Basically,
LAUC teaches law students while helping
community groups develop housing for
Detroiters, usually low-income Detroiters.
Along the way, community group members
learn the ropes of dealing with government
agencies and contractors. Law students
learn the nuts and bolts of communitybased development and get to practice
what their in-class professors preach. It's
been a win-win partnership.
Take, for example, the case of Brush
Park Development Corporation and its
development group partners. Their efforts
on one project are expected to lead to the
opening this summer of a $9 million, 113unit L-shaped housing structure for lowincome senior citizens. The project
occupies a 12-acre site in one of Detroit's
designated historic areas, where many of

----·

Teresa Gueyser

the late 19th century homes had
deteriorated into neglected shells of their
former glory and some had been
abandoned for 20 years or more.
Easy to move in and clear, right?
Wrong.
Historic designation may be appealing,
but it also poses substantial legal hurdles.
"In order to tear anything down you have
to get permission. You have to put out a
bid, have to find out if anyone is interested
in restoring it," explains Patricia Holmes
Douglas, Brush Park's executive director.
Detroit in fact is a city of tangled titles,
and "when it comes to property

acquisition, actually getting property
into our control can be a nightmare ,"
Douglas notes.
Law School students, she says, provided
"an immeasurable amount of support. . ..
They do a lot of behind the scenes legwork
that alleviates lots of the problems we have
to go through on a daily basis. They have a
better knowledge of what to look for, what
questions to ask, and when it comes to the
title, getting it and reviewing it."
Continued on page 24
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Continued Jrom page 23

Brush Park, teaming with another group
called Crosswinds, also is working to
rehabilitate into condominiums at least
10 homes in the area, which is across the
Fisher Freeway from Comerica Park, the
Detroit Tigers' new home field. (lAUC also
is working with a community development
group in the Corktown area, home of the
recently abandoned Tiger Stadium.)
In the win-win spirit of lAUC, law
student Markeisha J. Miner has found her
work with Brush Park to be "very
rewarding and satisfying." She has
reviewed project agreements, assisted in
revision of the groups neighborhood
development plan, attended bid meetings
to select contractors, and helped to plan a
future assisted living development.
"I appreciate the practical learning that
clinic work involves, particularly the ability
to apply what I've learned in the classroom
while I'm still in law school, as opposed to
waiting until my summer internships or
after graduation," Miner says.
"For example, in property class first
year, zoning was a very important topic
and we only casually referred to title
insurance. Now, however, zoning and title
work are such integral components of the
work we do for our clients in the clinic
that I've found the clinic gives me a much
better perspective. And it reinforces the
importance of these issues in a way that
could not be achieved in the classroom
setting alone."
"I've grown up driving through and
living near Brush Park," she adds. "I've also
worked just a few miles away, at the
Museum of African American History, and
worked out at the Brewster-Wheeler
Community Center in Brush Park. It's
amazing to see both where the community
has been and where it is going."
Crosstown in Corktown, the Tigers'
former home base and the site of
professional baseball for nearly all of the
20th century, other lAUC students are
working with the community-based
Corktown Consumer Housing Cooperative
(CCHC), which has been providing
affordable housing to residents for decades.
"An incredible experience," student R. Teig
Whaley-Smith reports. "Working with such
a dedicated group gives me renewed faith
that Detroit is headed in the right direction."
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Whaley-Smith and his clinic partner,
law student Jamie Patrick Raulerson, have
been working with Corktown to develop a
duplex for low- to moderate-income
families. They have negotiated with Detroit
to change the development agreement to
satisfy a lender, drafted warranty deeds and
purchase agreements, reviewed contracts,
and studied how Corktowns tax-exempt
status might be affected if it joined hands
with a for-profit organization to re-develop
some high-visibility properties.
"The IRS uses a complex set of rules and
standards to assess whether such alliances
further the nonprofit's charitable purpose
or unduly benefit the private developer,"
Raulerson explains. "We ultimately advised
CCHC to limit its involvement in order not
to risk losing its status as a tax-exempt 501
(c)(3) organization."
"The development process is
complicated, and working through the

pitfalls with an experienced organization
has helped me understand how to mediate
the inevitable roadblocks to developing
affordable housing," adds Whaley-Smith.
"The clinic supervisors don't just give us
the 'menial labor' assignments. Instead,
they let us take on the challenging issues
that developers face. Furthermore, we are
given the responsibility of meeting with
clients face-to-face."
They also meet face-to-face with clinic
faculty, with peoples schedules and clinic
record-keeping kept on track by lAUC's
administrative assistant, Marilyn Genoa.
Once a week, the 20 students enrolled in
the clinic meet with the clinic's faculty
supervisors, Lento, Teresa Gueyser, and
Matt Weber. With about 30 client
organizations on the clinic roster, there is
plenty to discuss.
"The experience of the clinical
professors is amazing," says Whaley-Smith.
"Throughout the semester, they have laid
out what problems we are likely to face
while working for community developers,
and have given us the lowdown on how to
attack those problems. I've never had a
question that they were not able to answer.
And I ask a lot of questions. "

BRIEFS
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This artist's rendition shows the L-shaped, 113-unit
housing development that Brush Park Senior
Housing Development Corporation will open in
Detroit this summer. Student~from the Law School's
Legal Assistance for Urban Communities Clinic
(LAUC) have been instrumental in providing the
legal expertise and legwork that has brought the
project to fruition. This year LAUC celebrates
10 years of working with community-based
organizations like Brush Park as a training ground
for Law School students and a source of energy and
legal knowledge to help community-based groups
accomplish their goals.

Launched during the 1990-91 school
year, the clinic and its work have drawn
notice and praise from throughout the
nation. By the mid-1990s, an external
review committee ranked LAUC as
"among the best clinic law school programs
nationally in affordable housing and
community economic development." The
clinic, the committee said, is "an impressive
pedagogical and public service initiative."
Lento's role also has been recognized.
She is editor-in-chief of the American Bar
Association's Journal on Ajfordable Housing
and Community Development Law and a
member of the governing board of the
ABA'.s Forum on Affordable Housing and
Community Development Law. During
1999-2000 she was part of the select group
named to the Detroit Chamber of
Commerce's Leadership Class.
"Having the benefit of being with LAUC
since its inception, I have had the
gratifying opportunity to witness the

growth of the clinic," Lento says. "LAUC
has become a critical tool as legal advisor
to Detroit nonprofit developers. Over the
10 years, LAUC has been integrally
involved in incorporating and obtaining
federal tax exemption for dozens of
nonprofit corporations, and has assisted in
the development of more than 350 units of
affordable rental housing and 50 units of
new single family homes.
"Michigan law students have guided
that development process, enhancing their
own legal skills and expertise while
providing a valuable community service.
This has been a mutually rewarding
experience for the nonprofits and the law
students involved."
LAUC plans to host its 10th Year
Anniversary Celebration in Detroit in
August.

"We wanted to find a way for the
University in general, and the
Law School in particular, to be
constructive participants in the
process of community transformation
and redevelopment. And we
thought the key might lie in the
School's ability to award academic
credit to students who are educated
in the process of providing services
at no charge to community-based
organizations."
-

DEAN JEFFREYS. LEHMAN,

'81,

AND CLINIC DIRECTOR
ROCHELLE LENTO
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